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Introduction

The Florida State Association of Supervisors of Elections (FSASE), together with 65 of 67 Florida counties and three advocates from the accessibility rights community, are conducting a vigorous campaign to lobby the 2010 Florida Legislature to further delay providing equal voting rights to persons with disabilities from 2012 to 2016.

This White Paper, prepared by both accessibility advocates and mainstream voting rights advocates, opposes the delay with even greater vigor. Here’s why:

Summary

· First, this is a funding issue. Counties are facing serious budget deficits and rightly upset that the Department of State is withholding from the counties federal funds intended to pay for the ADA-compliant paper ballot upgrades at issue. We support the counties’ call for the Legislature to appropriate those federal funds held by DoS to pay for the equipment. Tough times or not, the counties must fund the rest.

· Next, this is a technology issue. The accessible equipment that serves all persons with disabilities is available and certified for use today in Florida. Unfortunately proponents for delay have misrepresented this to counties and to the Legislature, 

suggesting some persons with disabilities aren’t served by current equipment. Proponents for delay also argue that better solutions are just around the corner. Unfortunately this is also disingenuous when county elections officials know best of all that innovation has gone cold thanks to the recent monopolistic consolidation of the two biggest voting system vendors – a condition both the Florida Attorney General and the U.S. Department of Justice are actively investigating on antitrust grounds.  

Finally, this is an equity issue. Persons with disabilities are already waiting four extra years to vote with the same security mandated by the Legislature for all other Floridians. Since 2008, all Floridians vote on paper ballots except persons with disabilities who are left voting on legislatively banned and disgraced touchscreens. This condition, which has created two classes of voters – those required to use paper ballots and those for whom paper ballots are not available, is fundamentally unequal. Proponents for delay have targeted the victims rather than the perpetrators of this inequity. In doing so, Florida is exposed further to embarrassing legal challenge and election meltdown. 

What Florida Should Do: First, the Legislature should not listen to the misguided argument for delay. Instead, the Legislature should leave the date alone because it’s now too late to safely move it forward. Next, it should authorize and appropriate federal HAVA funds, held by the Department of State and intended for this purpose, for immediate disbursement to counties to pay for the changes that should have been part of the move to paper ballots from the beginning. Finally, counties must understand this is simply the completion of the move to paper ballots – not something new. It’s neither right nor smart to try to kick the problem further down the road. We support counties call on the Department of State to release their federal HAVA funds. But the obligation must not be considered optional whether federal dollars are forthcoming or not.


Background

Following the 2000 election debacle, Congress passed the Help America Vote Act of 2002 (HAVA), which got rid of punch cards in favor of other technologies. It also included requirements that persons with disabilities be provided an equal opportunity to cast a private and independent ballot. The relevant section reads:

“(3) ACCESSIBILITY FOR INDIVIDUALS WITH DISABILITIES.—

The voting system shall—

(A) be accessible for individuals with disabilities, including nonvisual accessibility for the blind and visually impaired, in a manner that provides the same opportunity for access and participation (including privacy and independence) as for other voters; 

(B) satisfy the requirement of subparagraph (A) through the use of at least one direct recording electronic voting system or other voting system equipped for individuals with disabilities at each polling place” [emphasis added]
 

The unfortunate wording of (B) caused Florida and many other states to make a wrong turn. Because “direct recording electronic,” also known as “DRE-touchscreen,” machines are the only technology expressly allowed, many states purchased the unproven technology to be sure they were in compliance. This was the result of vendor interests lobbying Congress when it wrote the bill. Since then, Florida and many other states have found touchscreens unsuitable because they don’t produce a paper trail, cannot be recounted or audited properly, have many documented security flaws, and are terribly expensive. There are other, better options that also comply. 

In 2007, the Florida Legislature passed HB 537, containing the language now part of Section 101.56075 Florida Statues. (See text box on page 2 above) Votes were 118-0 in favor in the House and 37-2 in favor in the Senate.

Here’s how the Governor put it a month prior to the legislative session. He said he’d included $32.5 million dollars in his budget “to establish a paper trail for all votes cast in Florida elections.”
 He said it “would allow a verifiable paper trail of Florida’s voting system, without placing a financial burden on county taxpayers.” 
Six weeks later, well into the 2007 Florida legislative session, Governor Crist testified before Congress on how Florida would use federal funds. He was joined by Congressman Lincoln Diaz-Balart, Congressman Robert Wexler and Secretary of State Kurt Browning. 

The Governor testified, 

“As we all know, Florida has garnered much attention in past elections. However, I am pleased to report that our state has entered a new era. With the bipartisan efforts of the Florida State Legislature and my administration we have moved beyond pointing fingers and laying blame.”

“First we will replace of all touch screen voting machines in polling places with optical scanners.” [sic]

“In order to comply with the HAVA requirements, we will also retrofit touch screen machines in early voting sites with a voter verified paper audit trail (VVPAT). In other words, touch screen machines that are used by the disabled or visually impaired will produce a vote that is recorded on paper.”

A Late Change of Plans

During that 2007 legislative session, Florida made a good decision that had unintended consequences. It recognized that it was a bad idea to retrofit touchscreen machines with printers or, “voter-verified paper audit trails (VVPAT).” That option does not provide a auditable paper ballot – only a paper report of votes cast. It would have provided a false sense of security and thrown good money after bad. 

Instead, the 2007 legislation allowed counties the option of upgrading to an all paper ballot system right away, or they could use touchscreens for accessible voting until 2012. But it didn’t produce a level playing field. Lost in the shuffle was Legislative direction to fund equipment necessary to allow persons with disabilities to use paper ballots like everyone else. If counties adopted a paper ballot system right away, they had to bear the costs of accessible equipment themselves. Only four counties did. 

Secretary of State Browning Has Some S’plaining To Do

The 2007 legislation also forced each affected county to appoint the Secretary of State to “act as its agent to negotiate the purchase of new equipment and the sale, exchange, or other disposition of existing touchscreen voting equipment that is not necessary to conduct voting for individuals with disabilities.”
 Counties could opt out but they’d lose all federal grant money if they did. With this Sword of Damocles hanging over their heads, none opted out and the Secretary of State became the purchasing agent for the entire transition.

Unfortunately, Secretary Browning did very little negotiating on counties’ behalf. All he did was bind each of the three certified vendors to a fixed unit cost for one machine, their precinct-based optical scan machine. When counties had to bind themselves to his representation, two out of three of those machines weren’t even certified. Because voting systems are certified as whole systems, rather than separate components, and counties cannot mix vendors, counties were left handicapped, making decisions with no options and a lack of negotiated terms. Counties were almost forced into making bad decisions. 

Secretary Browning failed to negotiate terms for:

· The purchase of “ballot marking devices” (BMDs), which allow persons with disabilities to mark a paper ballot as easily as they use touchscreens. 

· The purchase of large central scanners, and other components, in case counties wanted to change vendors, as some did. 

· Terms for future contingencies such as vendors failing to make promised modifications and improvements to voting systems, or failing to provide a full complement of components. 

· Service and maintenance terms, where vendors routinely gouge counties for ongoing goods and services.

· Warranties, bonding and indemnification 

As good as the paper trail initiative was for Florida, implementation failed to realize economies of scale, failed to provide counties and their taxpayers available benefits, and completely failed to provide equity for persons with disabilities. Either during negotiations with vendors and legislators prior to bill passage, or in implementing provisions after passage, the Department of State let down persons with disabilities by not promoting their interests in a fair and equitable manner. One result is this current delay issue – where voters with disabilities are being asked to let Florida pile inequity on top of inequity, instead of getting on with what it should have done from the start. 

The Ballot Marking Device

Voting on a ballot marking device, or “BMD,” is similar to voting on a DRE-touchscreen. Both assist a voter to make choices on his or her ballot. Unlike a touchscreen, a BMD produces a paper ballot; a durable record of voter intent just like everyone else’s hand-marked paper ballot. A BMD is a stand-alone piece of equipment, not connected to the rest of the system. It doesn’t tabulate votes. It simply assists voters mark their ballots. It assists with a variety of interface accessories, including audio headphones, rocker paddles, head pointers, sip-and-puff technologies, and even touchscreens with large fonts and high contrast, so that a wide range of disabilities can be assisted. After using a BMD, the voter takes their marked paper ballot and feeds it into the scanner like everyone else. 

An inexpensive accessory can be fitted or retrofitted to a BMD that automatically deposits the ballot, once voted and confirmed by the voter, into a secure ballot box. This relieves a motor-impaired voter of having to take the ballot from BMD to scanner. 

There is only one BMD currently certified in Florida. It’s called “AutoMARK”
 and is made by Elections Systems and Software (ES&S). It is also certified for use in Florida with Premier/Diebold voting systems. The automatic ballot handling accessory for AutoMARK is called, “AutoCAST”
 and is certified in Florida and at the federal level.
 

Accessibility

Current BMDs, as certified in Florida, are legally compliant with state and federal law and provide reasonable accessibility to all voters with disabilities. Unlike DRE touchscreens, BMDs also allow persons with disabilities to vote like everyone else – enjoying the security of paper ballots and accessibility superior to DRE touchscreens.

Proponents for delay have misrepresented that BMDs don’t provide accessibility to all voters with disabilities. The AutoMARK with AutoCAST described above, provides accessibility for virtually all disabilities. One might argue that it should be better – have more features, or be cheaper, smaller, lighter or be more similar to voting using a DRE touchscreen. 

On the other hand, the security of DRE touchscreens has been disgraced here in Florida and elsewhere. They are rife with known security vulnerabilities which is why Florida banned them before they were even paid for. The same vendors who sold the machines offered a dollar, or less, in salvage value to buy them back. 

No system is perfect. No system perfectly delivers an equal experience to the vast variety of humans presenting themselves to vote. The standard must be “reasonable” not “absolute” or nothing will be approved and the perfect will simply defeat the good. 

Current BMDs, as certified in Florida, are legally compliant with state and federal law and provide reasonable accessibility to all voters with disabilities. 

Innovation – Won’t That Fix It?

Proponents for delay suggest that better equipment is coming and if we just delay an extra four years that will be enough time. That’s what they said in 2007 too. It’s a comforting thought for counties strapped for cash that kicking the problem further down the road is responsible governance. The fact is innovation is less likely than ever.  

The prospect of future innovation suffered a major setback in September: when Number One vendor, ES&S, announced it had acquired Number Two vendor, Diebold/Premier. Suddenly, 70 percent of the U.S. market and 92 percent of the Florida market, was consolidated under a single vendor. It created a monopoly and that has already put the breaks on innovation. 

The U.S. Department of Justice Antitrust Division, along with Florida and thirteen other states have opened antitrust investigations into the merger. Whether antitrust regulation limits the merger or not, innovation is getting pushed further and further back. Persons with disabilities have already waited four year for equal voting rights. As prospects for innovation diminish, they’re being asked to have faith in waiting longer. Justifying delay based on an unreliable promise of innovation is a red herring, designed to confuse. 

This Would Only Benefit A Few Voters With Disabilities

First, to state the obvious, it’s not okay to harm people because you only harm a few people. If anyone is trying to make that case here, the burden is on them to make an overwhelming case for a greater good coming to a lot of people. There is no such case that can be made. It’s another red herring designed to confuse.

Meanwhile, how many disabled voters are there? The fact is no one knows. Statistics are poor, definitions for “disabled” differ, there are many temporarily disabled persons who are very hard to count, voting sites are often inaccessible, equipment is often not set up or working properly, poll workers are often untrained, elections officials have often conducted campaigns to encourage persons with disabilities to vote absentee, and so on. 

The result is that current numbers are certainly off, we just don’t know by how much. There could be twice as many or ten times as many voters who would come to a polling place and vote on accessible equipment if they could come to rely on an equal opportunity to be available. We can only begin to measure accessible voter turn-out when people with disabilities can be confident that the systems they are using to vote on are safe and secure, same as everyone else’s. Historically they have faced layers and layers of obstacles. It is absurd to use historical data to say their numbers are few. 

Money – It’s Always About The Money

We’re down to the money. The Department of State is sitting on some, if not all of it. The counties want their share and we agree. The Legislature has the authority to make it so. 

In testimony before the Miami-Dade Board of County Commissioners, Miami-Dade County Supervisor of Elections, Lester Sola, put the number at $62 million that DoS is sitting on.
 The Department of State will likely argue a different number. Whatever the exact number is, Secretary Browning has confirmed that the Department squirreled away federal HAVA funds for two bureaus of the Department’s operations through 2017.

The Legislature has the authority to authorize and appropriate the necessary portion of those funds to stay on the current schedule, reducing or eliminating the need for additional state or county funds. Now is the time to make it right and direct DoS to release the money for the purpose it was intended. Now is the time for the remaining 63 counties to ensure they budget whatever they are left to cover, as four counties have already done.

Times are tough but that is the limit of what can be done to ease this particular financial burden. 

Conclusion

There is no valid argument for further delay. There is no valid argument for the State to continue to withhold federal funds meant to fund this equipment. It is in the hands of the Legislature to ensure equity for all Florida voters is delayed no longer than 2012. 

The transition from dependence to self-reliance can only begin when people with disabilities have access to a voting system they trust. It is incumbent both legally and morally to follow hard-won civil rights law, and proceed to enfranchise persons with disabilities – not blow smoke to perpetuate delay. Not only is justice delayed, justice denied, but in Florida elections, justice denied is an open invitation to more failed elections, more embarrassment, more time with the title of poster child for election embarrassment. 

The Legislature should authorize and appropriate federal HAVA funds, held by the Department of State and intended for this purpose, for immediate disbursement. Counties must do the rest. It’s that simple. 

Respectfully,

Paul Edwards, Florida Council of the Blind

Past President, American Council of the Blind

Dan McCrea, President

Florida Voters Coalition

Endnotes

At issue is subsection 101.56075(3) from current Florida Statutes:





� HYPERLINK "http://www.flsenate.gov/statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=Ch0101/SEC56075.HTM&Title=-%3e2009-%3eCh0101-%3eSection%2056075" \l "0101.56075" ��101.56075 � Voting methods.-- 


(1)  Except as provided in subsection (2), all voting shall be by marksense ballot utilizing a marking device for the purpose of designating ballot selections. 


(2)  Persons with disabilities may vote on a voter interface device that meets the voting system accessibility requirements for individuals with disabilities pursuant to s. 301 of the federal Help America Vote Act of 2002 and s. � HYPERLINK "http://www.flsenate.gov/statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=Ch0101/Sec56062.HTM" �101.56062.� 


(3)  By 2012, persons with disabilities shall vote on a voter interface device that meets the voter accessibility requirements for individuals with disabilities under s. 301 of the federal Help America Vote Act of 2002 and s. � HYPERLINK "http://www.flsenate.gov/statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=Ch0101/Sec56062.HTM" �101.56062� which are consistent with subsection (1) of this section.








� FSASE Position Paper on Why We Want the Extension to 2016 endorsed by all but Duval and Leon Counties: � HYPERLINK "http://www.myfloridaelections.org/ew_pages/ADA2012ExtensionPaper.pdf" ��http://www.myfloridaelections.org/ew_pages/ADA2012ExtensionPaper.pdf� 


� Help America Vote Act of 2002, Public Law 107-252, � HYPERLINK "http://www.justice.gov/crt/voting/hava/pl252_107.pdf" ��http://www.justice.gov/crt/voting/hava/pl252_107.pdf�


� The final legislation authorized $27,861,850 from federal grant money authorized by the Help America Vote Act of 2002, stored in the Department of State’s Grants and Donations Trust Fund. (Laws of Florida, Chapter 2007-30, Section 11(2) � HYPERLINK "http://laws.flrules.org/files/Ch_2007-030.pdf" ��http://laws.flrules.org/files/Ch_2007-030.pdf�)


� Testimony of Charlie Crist, Governor of Florida, Committee on House Administration, Subcommittee on Elections, March 23, 2007 � HYPERLINK "http://cha.house.gov/UserFiles/104_testimony.pdf" ��http://cha.house.gov/UserFiles/104_testimony.pdf� 


� Laws of Florida, Chapter 2007-30, Section 11(2) � HYPERLINK "http://laws.flrules.org/files/Ch_2007-030.pdf" ��http://laws.flrules.org/files/Ch_2007-030.pdf�


� AutoMARK brochure from Elections Systems & Software � HYPERLINK "http://www.essvote.com/HTML/products/automark.html" ��http://www.essvote.com/HTML/products/automark.html� 


� AutoMARK Accessories brochure from Elections Systems & Software � HYPERLINK "http://www.essvote.com/HTML/docs/ESS_AutoMARK(i)_Acc_V5_10-09.pdf" ��http://www.essvote.com/HTML/docs/ESS_AutoMARK(i)_Acc_V5_10-09.pdf� 


� � HYPERLINK "http://election.dos.state.fl.us/voting-systems/pdf/cert_premier1_21_5.pdf" ��12 November 2009 Certification of Premier Release 1.21.5 Version 1 Certificate, including AutoCAST�: � HYPERLINK "http://election.dos.state.fl.us/voting-systems/pdf/cert_premier1_21_5.pdf" ��http://election.dos.state.fl.us/voting-systems/pdf/cert_premier1_21_5.pdf� 





� HYPERLINK "http://www.eac.gov/program-areas/voting-systems/docs/premier-assure-1-2-certification-document-final08-06-09.pdf/attachment_download/file" ��6 August 2009 Federal Certification of Premier Voting System with AutoMARK and AutoCAST�: � HYPERLINK "http://www.eac.gov/program-areas/voting-systems/docs/premier-assure-1-2-certification-document-final08-06-09.pdf/attachment_download/file" ��http://www.eac.gov/program-areas/voting-systems/docs/premier-assure-1-2-certification-document-final08-06-09.pdf/attachment_download/file� 


� 6 October 2009 oral testimony to Miami-Dade County Board of County Commissioners, Item 11A18  � HYPERLINK "http://www.miamidade.gov/govaction/legistarfiles/SourceCode/searchforpdf.asp?documenttype=matter&documentKey=092640" \t "_blank" �092640 � Resolution Carlos A. Gimenez, Prime Sponsor.     
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